
The application for leave to appeal against the order 
of Justice Ward dated 21st May 2021 as varied by his 
order of 3rd June 2021, is withdrawn with no order as 
to costs. 

   
   
Reason:  The applicant made an application to appeal to orders of 

Justice Ward made on the 21st of May 2021 and varied on an 
oral application on 3rd June 2021.  
 
The applicant explained that at the time the application was 
made for leave to appeal, the orders were alive, however the 
orders have now expired by effluxion of time. The applicant 
sought the Court¶s guidance on whether there was a need to 
proceed with the application having regard to the fact that 
the orders no longer exist. 
 
The applicant then withdrew his application for leave to 
appeal given the circumstances and the Court ordered the 
application withdrawn. 
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Result / 
Order: 

 IT IS HEREBY ORDERED THAT:  
1. The appeal is dismissed with costs to the 

respondent of $2,000.00; 
2. The respondents counter appeal is allowed with no 

order as to costs; 
3. Order 3 of the mDVWHU¶V order is quashed and order 

2 is replaced by the following:  
The day and time of the sale of the 
property shall be fixed by the Registrar 
of the High Court no earlier than 30th 
November 2021. 

   
   
Reason:  The Court considered an appeal against the order of the 

Master which reduced the upset price of property under the 
Title by Registration Act of Saint Kitts and Nevis.  
 
The appellants argued that the following grounds on appeal: 
 

1. The Master erred in law by failing to attach sufficient 
weight to the fact that the respondent had not 
provided any evidence that the property had been 
adequately advertised, in light of the matters that it 
was at liberty to carry out in the order dated 19th 
October 2016. 

2. The Master erred in law by failing to make mandatory 
conditions of the announcement suitable and 
UHDVRQDEOH�JLYHQ�WKH�3URSHUW\¶V�YDOXH�DQG�EHVW�XVH�� 

3. The Master erred in law by attached too much weight 
upon previous order of Master Actie. 
 

Counsel for the appellant asserted that there was no 
evidence that the bank took any of the methods of 
advertisement that it was at liberty to take and no evidence 
as to why it failed to do so. He argued that the bank appeared 
to have done the bare minimum in publishing the sale of the 
property on the newspaper. Counsel submitted that the 
UHVSRQGHQW¶V�DSSOLFDWLRQ�ZDV�SUHPLVHG�RQ�WKH�IDFW�WKDW�WKH�
sale was adjourned, and the bank obtained a valuation with 
the reduced upset price.  
 



He further argued that there is no indication in the affidavits 
submitted by the bank that it took any steps to advertise the 
property beyond the bare minimum set out in the Order of 
WKH�0DVWHU��&RXQVHO�DOVR�DUJXHG�WKDW�WKH�0DVWHU¶V�IDLOXUH�WR�
attached significant weight to this factor was a serious err 
of law. Relying on the case of Cuckmere Brick Co v Mutual 
Finance [1971] EWCA Civ 9 he stated that it is implicit that 
the manner in which a mortgagee is to advertise property 
has a direct relationship with the price obtained at sale.  
 
The respondent submitted that the appellant conflated the 
common law duties of a mortgagee when exercising the 
power of sale and that ground 1 was misconceived. He also 
contended that whether or not the property was adequately 
DGYHUWLVHG�� WKH� UHVSRQGHQW¶V� DSSOLFDWLRQ� RQO\� VRXJKW� DQ�
assignment of a reduced upset price for the property based 
on the new appraisal which the Master was guided to 
consider and did.  
 
7KH� UHVSRQGHQW¶V� DSSOLFDWLRQ� VRXJKW� WR� UHGXFH� WKH� XSVHW�
price of the sale value estimated in the valuation of October 
28th 2019, which he argued was reasonable as it was the only 
appraisal in evidence seeing that the appellant did not 
present one or seek to challenge the courts sale value from 
that appraisal.  
 
The Court considered the relevant statute and noted that the 
Title by Registration Act allows for sale of mortgaged 
property by way of auction through the Registrar of the High 
Court. 
 
When assessing the appellants¶ arguments, the Court found 
that ground 1 and 3 of the appeal both concerned the weight 
attached by the Master and therefore considered them 
together. In light of this, the Court noted that it is 
LQDSSURSULDWH� IRU� WKH� &RXUW� WR� LQWHUIHUH� ZLWK� WKH� PDVWHU¶V�
evaluation unless it is perverse ± 0DQ]L� Y� .LQJ¶V� &ROOHJH�
Hospital NHS foundation Trust [2018] EWCA Civ 1882.  
 
The Court was of the opinion that the Master was correct in 
reducing the upset price based on his review of the new 
appraisal of the mortgaged property. The Master would have 
been cognizant of the fact that previous sales of the property 
did not take place as no prospective buyers attended. With 
respect to the statutory adjustment the Master agreed with 



the pronouncements made by the previous Master¶s and 
added one further mandatory mode of advertisement.  
 
The Master in the Courts view acted based on his discretion 
after properly considering the provisions of statute, 
previous announcements of sale and the evidence before 
him. The Master was entitled to take the view he did in 
reducing the upset price, it cannot be said that he erred in 
the exercise of his discretion or reached a decision that was 
plainly wrong. The Court was of the opinion that there was 
no basis for appellate review and grounds 1 and 3 were 
accordingly dismissed. 
  
The Court, in assessing ground 2 of the appellants 
arguments found that the 0DVWHU¶V� RUGHU� ZDV� UHDVRQDEOH�
given the circumstances.  
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